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T H E  RO L E  O F  T H E  
A D M I N I S T R A T I V E  L A W  JU D G E  
B Y  T H E  H O N O R A B L E  R O B E R T  S .  H A B E R M A N N  

In an article published in 1995, William E. Adams wrote 

that òone cannot read a newspaper or listen to a newscast with-

out realizing that judges are affecting human life more deeply, 

and on more matters, than ever before in our history.ó His obser-

vations remain constant today. I believe that judges affect the 

lives and freedom of the American people on a greater scale 

than any other group of professionals.  

Perhaps no other tribunal in the United States touches 

more citizens than the administrative law judges assigned to the 

Social Security Administration. If a citizen is ever to have òa day 

in a federal court,ó it will most likely be before an administrative 

law judge. Despite the fact that these judges heard over 3 mil-

lion cases in the prior five years, they are probably the most in-

visible judges in our Nationõs federal judiciary. U.S. News & World Report once referred to 

them as the òhidden judiciary.ó To most Americans, the administrative law judgeõs role re-

mains a mystery.  

The purpose of this article is to describe the role of the administrative law judge in the 

disability adjudicative process. In addition, I will mention some personal reflections and pro-

vide a few practice tips. 

ADMINISTRATIVE LAW JUDGES 

In his textbook, Administrative Law, Professor Kenneth Culp Davis noted that the first 

administrative hearing officers utilized by the federal government may have been Continen-

tal Army officers who, in 1786, determined which soldiers were òdisabled during the late 

war,ó and customs officers who, in 1789, were authorized to òestimate the duties payableó 

on imports.  

The creation of the current corps of federal administrative law judges stems from the 

Administrative Procedure Act (APA) enacted in 1946. During the succeeding decades, the 

APA has been expanded and made applicable to most individuals and businesses that have 

issues with the federal government. When a judge holds an administrate hearing under the 

APA, he or she functions as an independent judicial officer. In the federal government today, 

there are over thirty federal agencies that use approximately two thousand administrative 

law judges. These judges adjudicate more cases than all of the other federal courts com-

bined.  

For 14 of my 25 years as a judge, I was assigned to the Office of Disability Adjudication 

and Appeals, which is presently situated on Jefferson Street in downtown Roanoke. While on 

the bench, I heard cases involving Social Security Disability Insurance Benefits, Supple-

mental Security Income (SSI), and Medicare reimbursement cases, among other programs. 

In fiscal year 2015, the judges assigned to the Roanoke hearing office heard and decided 

3,733 cases. 

THE SOCIAL SECURITY DISABILITY ADJUDICATION PROCESS 

A claimant filing for social security disability insurance benefits must follow a multi-

tiered administrative process. After a claimant applies for benefits at the local Social Securi-

ty District Office, the matter is assigned to the Disability Determination Service (DDS), a 

state agency. The DDS gathers up and reviews the medical evidence of record and issues an 

initial determination of eligibility. If a claimant is found to be ineligible and is denied for a 

second time by the DDS following a request for reconsideration, he or she may ask for a 

hearing before an administrative law judge. 

 
(Continued on page 7) 

 



 

PR E S I D E N T õS CO R N E R  
B Y  H U G H  B .  W E L L O N S ,  E S Q .  

 

 I am honored and excited to be 

the President of the Roanoke Bar 

Association this Bar year.  I begin 

with thanks to Cathy Caddy, who 

toiled over our Association for so 

many years and tried to prepare me 

enough to avoid embarrassing my-

self or the RBA.  Many past presi-

dents have also helped point me in 

the right direction, including Joe 

Mott, Rich Maxwell, Stephen Lemon, 

and old friends Judge Rogers, Doug 

Densmore and Lori Thompson. They all set examples impossible 

to reach.  Kevin Holt has prepared a wonderful schedule of 

speakers for our meetings, starting with the òFactory Man,ó Mr. 

John Bassett, III.  Most of the hard work was already done by 

others.   

We forge ahead now with a new executive director, Diane 

Higgs.  She is already a positive force in the RBA.  My major task, 

according to Joe, Rich, Cathy, and others, is to help Diane transi-

tion, while not mucking things up too much.  The help, so far, is 

almost all from, not to, Diane.   

This year I will press a concept that most of our members 

embrace: service.  What we do is important to us, our clients, 

and our families.  When we provide service outside our normal, 

paying practice, pushing our comfort zones, we occasionally ac-

complish great things for our community.  Many in this Associa-

tion do that, but I provide an example today outside our Bar.   

òThis American Life,ó a radio program broadcast by WVTF, 

recounts stories along a theme.  On August 29, the theme was 

òDeep End of the Pool.ó*   One story involved Jack Bailey, a 64 

year old personal injury lawyer in Louisiana.  It was a shock to 

Bailey, and an affront, when a local judge randomly assigned him 

to defend a young Mr. Hardy against a charge of armed robbery.  

The case seemed open and shut.  The robbers wore masks, but 

one of them left a hat at the scene.  DNA was found in the hat, 

and it matched Hardyõs.  Hardy had a prior felony conviction, so 

he was arrested and placed in jail.   

Bailey fought the assignment, ignoring the pleadings until 

he was forced to act on the case.  Reluctantly, he met the de-

fendant and was shocked.  He expected Hardy to proclaim his 

innocence, but Bailey did not expect to believe him!  He also 

accepted Hardyõs claim, later confirmed by others, that Hardy 

almost always wore a hat.  Hardy would wear a hat until he tired 

of it, and then sell it, give it away or trash it.  Many hats floated 

around Hardyõs neighborhood with his DNA on them.  Hardy, with 

his previous unpleasant experience with the justice system, 

wanted to plead guilty for a lesser sentence.  Bailey talked Hardy 

out of it many times.  

Bailey dug in, reading books and watching old VHS tapes to 

recollect criminal procedure.  He was blustery and difficult in 

motions prior to trial.  He created unexpected work for the prose-

cution on what it believed was a simple case.  Bailey discovered 

just before trial that the hat contained two personsõ DNA, and 

that was all the prosecution had to tie Hardy to the crime.  At 

trial, the prosecution dismissed the case.  Bailey was upset, be-

cause he was prepared for trial!  If heõd allowed the client to 

plead or if he had not been difficult and prepared, who knows if 

Hardy would have found justice?   

Itõs not only in pro bono that we find our hidden im-

portance.  It might be in reading to children, drafting wills for first 

(Continued on page 5) 

 

JO H N S O N  V .  U N I T E D  STA T E S :  
T H E  òFA I L E D  
E N T E R P R I S Eó O F  T H E  
RE S I D UA L  CL A U S E   
B Y  A L L I S O N  W E I S S ,  E S Q .  

In June 2016, prisoners filed more than seven times the number 

of habeas corpus petitions under 18 U.S.C. § 2255 that they had filed 

in all of 2015.  We have a recent Supreme Court decision, Johnson v. 

United States, 135 S. Ct. 2551 (2015), to thank for the deluge.  John-

son, penned by the late Justice Scalia with his usual panache, does not 

pull any punches: òIt has been said that the life of the law is experience.  

Nine yearsõ experience . . . convinces us that we have embarked upon a 

failed enterprise.ó  Id. at 2560.  The decision is important for anyone 

who practices criminal law in federal court.  Why should you care about 

this decision, which has resulted in a cascade of § 2255 petitions, filed 

generally by federal pro se inmates to collaterally attack their federal 

convictions and sentences? Because the reverberations from Johnson 

are far reaching, and the decision conforms to a broader trend in crimi-

nal law circumscribing the application of enhanced sentences based on 

prior criminal convictions. 

Johnson proscribed the types of crimes that used to classify a 

defendant as an armed career criminal, the designation of which expos-

es the defendant to an increased prison term.  Federal law prohibits 

convicted felons from possessing firearms.  18 U.S.C. § 922(g). Gener-

ally defendants who violate this law are subject to a prison term of up 

to ten years.  18 U.S.C. § 922(a)(2).  But when defendants have three 

or more prior convictions for a òserious drug offenseó or òa violent felo-

ny,ó the Armed Career Criminal Act (ACCA) increases their potential 

punishment to a mandatory minimum of 15 yearsõ imprisonment and a 

maximum of life.  18 U.S.C. Ä 924(e)(1).  The ACCA defines a òviolent 

felonyó as: 

[A]ny crime punishable by imprisonment for a term exceeding 

 one year . . . thatñ 

has as an element the use, attempted use, or threatened 

 use of physical force against the person of another; or 

is burglary, arson, or extortion, involves use of explosives, or 

 other wise involves conduct that presents a serious  

 potential risk of physical  injury to another. 

Id. § 924(e)(2)(B).  In Johnson, the Supreme Court struck down the so-

called residual clause: the part of the violent felony definition that 

òinvolves conduct that presents a serious potential risk of physical inju-

ry to another.ó  135 S. Ct. at 2563.  The Court concluded that the 

phrase was too vague to provide courts and defendants with an under-

standing of the types of crimes covered, and so violated the Constitu-

tionõs guarantee of due process.  Id.  Subsequently, the Court held that 

the rule in Johnson applies retroactively, allowing defendants previously 

sentenced as armed career criminals to collaterally attack their sen-

tences.  Welch v. United States, 136 S. Ct. 1257, 1268 (2016).  The 

residual clause was used to cover a wide range of prior convictions, 

from unlawfully possessing a short-barreled shotgun to knowingly and 

intentionally fleeing from police by vehicle.  Now prior convictions quali-

fy as ACCA òviolent felonyó predicates only if they involved force or were 

for burglary, arson, extortion, or involved explosives.    

But Johnsonõs reach extends beyond the ACCA.  An identically 

worded residual clause is also found in the career offender section of 

United States Sentencing Guideline (U.S.S.G.) § 4B1.2.  Similar to the 

ACCA, the career offender guideline allowed for an increased sentence 

when a defendant has prior convictions for a òcrime of violence,ó which 
        

(Continued on page 8) 
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 Before she became a judge, 

married a future congressman, and 

was the mother to three children, 

Judge Hilary Griffith began her life in 

the Hoosier State, living just outside 

of Indianapolis. Her father was a law-

yer and her mother was a dentist, and 

Judge Griffith spent the majority of 

her young life out in Indiana. It wasnõt 

until high school, when she encoun-

tered her history teacher, Mrs. Rog-

ers, that Judge Griffith was introduced 

to the Roanoke Valley. òMrs. Rogers went to Hollins,ó she told me, 

òand she was the one who really got me interested in government 

and public affairs . . . . She sold me on the virtues of a single-sex 

education.ó Fully charged by Mrs. Rogerõs spark, Judge Griffith 

went off to Hollins College and the Roanoke Valley. 

Judge Griffith enjoyed Hollins, and became captivated with 

the Valley. She had an interest in attending law school, but her 

father advised her that it would be better to take some time off 

after college before going on to the law instead of jumping right 

in. So, upon taking the advice, she decided to stay in the Roanoke 

Valley and got a job in sales with what was then an early mobile-

phone-device company. òI basically was a sales agent trying to 

convince retail stores, like Best Buy and Circuit City, that they 

needed to buy and sell these massive portable phones to their 

customers. In 1994 and õ95 when I worked there, these phones 

were huge. They came in bags.ó She vividly remembers attending 

a corporate meeting in her office where executives from the com-

panyõs Chicago office came down and raved about the future 

possibilities and usages for these devices. òSoon theyõll be total 

personal communication devices,ó she remembers them saying. 

òTheyõll be able to hold your calendar and all your contacts.ó Of 

course, at that point, Judge Griffith was skeptical: òYeah, right, we 

thought. These clunkers? These guys from Chicago must be cra-

zy.ó  

After her two-year fray into what she thought was a soon-to-

be-defunct industry, Judge Griffith decided that she had hit the 

ceiling of the cellphone business and wanted to pursue a greater 

challenge. She moved back home and attended law school at 

Indiana University in Indianapolis. Back at home, she lived with 

her father, and while in law school, she worked with him in his 

office doing insurance-defense work. To put it kindly, Judge Grif-

fith did not particularly enjoy the work. She often felt like there 

were faceless and nameless insurance corporations behind the 

cases and that the work was largely intangible. Between her first 

and second years, Judge Griffith got a job back in this region, at 

the Office of the Botetourt County Commonwealthõs Attorney un-

der the supervision of long-time veteran prosecutor Joel Brans-

com.  

There, Judge Griffith developed a voracious love for practic-

ing in court. òEvery case felt tangible,ó she recalled. òI loved it, 

because there was always someone, a real person, behind every 

story.ó After she graduated law school and passed the bar, Judge 

Griffith moved back to take a part-time job in the same office. At 

that time, there were not enough full-time slots open; there were 

only three total positions for prosecutors allotted to Botetourt 

County based on its caseload. As part of her effort to try to win a 

fulltime position, Judge Griffith scoured over case files and data 

for long hours for more than two weeks.  What she discovered in 

       (Continued on page 10) 

V I E W S  F R O M  T H E  B E N C H :   
JU D G E  H I L A RY  GR I F F I T H  
B Y  B R A D L E Y  C .  T O B I A S ,  E S Q .  

V S B  CO U N C I L  U P DA T E :  
I S M A N D A T O RY  RE P O R T I N G  
O F  PR O  B O N O  H O U R S O N  
T H E  H O R I Z O N ? 
B Y  G E N E  E L L I O T T ,  E S Q . ,  A N D  
 B R E T T  M A R S T O N ,  E S Q .  

We are pleased to represent the 

23rd Circuit as representatives to the Vir-

ginia State Bar Council. Gene is also a 

member of the VSB Executive Committee. 

We look forward to providing you with reg-

ular updates on the issues and items be-

ing considered by the VSB and the Coun-

cil. Likewise, we want to be accessible to 

you to answer any questions or address 

any issues related to the issues being 

considered by Council. 

By way of update, there are several 

current items of interest related to the 

VSB that may affect your practice, several 

of which relate to the provision of pro bono 

services: 

New VSB Pro Bono Website Kicks 

Off. Recently, the VSB started a pro bono 

website, Virginia.freelegalanswers.org, by 

which low-income Virginians can seek 

answers to questions about civil legal is-

sues. You can assist by volunteering to respond to these ques-

tions on this private, web-based forum. Participation is voluntary, 

can be done at any time, and does not involve taking on an on-

going representation of the individual. All you need to do is com-

plete the Attorney Interest form at http://www.vsb.org/docs/

volunteer-form-pb.pdf. Volunteers will have the option to select 

questions that they are able to address and answer them anony-

mously. Please consider this easy-to-use and beneficial way of 

providing help. It also will be a convenient way to provide pro 

bono services at any time and in any amount that you are able 

to do.  

Proposal for Mandatory Reporting of Pro Bono Hours. At 

the Executive Committee meeting in Richmond on September 

22, and when the Council convenes here in Roanoke for its fall 

meeting on October 7, debate will occur over a proposal for 

mandatory reporting of pro bono hours. At the Council meeting 

in June, there was a presentation by members of the Virginia 

Access to Justice Commission, which has proposed rule amend-

ments regarding annual reporting of pro bono service. Rule 6.1 

of the Rules of Professional Conduct provides that attorneys 

should devote 2% of their professional time to pro bono matters. 

Presently, there are not any means of gathering information to 

assess whether the members of the VSB are meeting that aspi-

rational goal. The Commission has unanimously supported 

amendments to the rule. These changes would make Virginia 

the eleventh state to adopt self-reporting of estimated pro bono 

hours and pro bono-related financial support. Information about 

the proposed changes can be found at http://www.vsb.org/site/

news/item/self_reporting_pro_bono_comments_sought. We 

encourage you to provide your feedback directly to one of us 

(emejr@emelliottlaw.com or marston@gentrylocke.com) or to the  
 
       (Continued on page 7) 
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I N V E S T I T U R E  O F  T H E  
H O N O R A B L E  J .  CH R I S T O P H E R  
CL E M E N S   
B Y  C H R I S  S .  D A D A K ,  E S Q .  

 
On June 30, 2016, a packed house at the Roanoke County 

courthouse observed the investiture of the Honorable J. Christo-

pher Clemens as judge of the Circuit Court for the Twenty-third Judi-

cial Circuit of Virginia. 

The Honorable James R. Swanson, Chief Judge, welcomed 

and introduced the numerous public officials.  Tony Anderson and 

Bev Davis provided entertaining and insightful biographical sketch-

es of Judge Clemens. They highlighted his competitive spirit and 

success across many sports, which translated into a bright career 

as a lawyer and, of course, eventually as a judge. (For an in-depth 

look into Judge Clemensõs background and service on the bench, 

see the òViews from the Benchó article in the March 2015 issue of 

the Roanoke Bar Review.)  

Judge Clemensõs father, the Honorable G. O. Clemens, retired 

Circuit Court Judge for the Twenty-third Judicial Circuit of Virginia, 

gave an impromptu and moving speech that provided both laughter 

and tears from the audience.  Judge G. O. Clemens teased a little 

on his son, but primarily elucidated his great fatherly pride in his 

son following in his footsteps, both in the practice of law and in 

serving as a judge.  Judge G. O. Clemens gleefully reminded the 

audience that during the administration of the oath of office at his 

sonõs General District Court investiture he made sure to add to the 

oath the duty to take care of Judge G. O. Clemens in his old age. 

 
SWVM 

 

SOUTHWEST VIRGINIA MEDIATIONS 

Hon. Jonathan M. Apgar (Ret.) 
 

Twenty-third Circuit Court Judge for 16 years 
National Judicial College Certification in Civil Mediation 

 

All types of Civil Mediation and Arbitration 
Case Evaluation       Judge Pro Tempore 

 

www.swvmediations.com                            540-556-4296 

Judge Clemens was presented his judicial robes by represent-

atives of the Roanoke Bar Association, the Salem-Roanoke County 

Bar Association, and the Virginia Women Attorneys Association.  His 

wife, Meg Clemens, read the commission, and his sons, Will and 

Grant Clemens, joined Meg and their grandfather, Judge G. O. Clem-

ens, to make the administration of the oath a family affair. 

After the oath, Judge Clemens gave his remarks detailing both 

his gratitude for the opportunity to serve as a Circuit Court Judge 

and also his recognition of the struggles that he will face in taking 

on that responsibility. He emphasized how the legal systemõs pur-

pose is for the greater good of the people and the country, but that 

the law can come with harsh or unpopular results.   

Following the investiture, a reception was held in the court-

house law library. 

Christopher S. Dadak is an associate with Johnson, Ayers & Matthews, PLC. 

http://www.swvmediations.com
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RO A N O K E  L A W  L I B R A R Y  
N E W S A N D  I N F O R M A T I O N  
B Y  J O S E P H  K L E I N ,  L A W  L I B R A R I A N  

         The heat of summer is slowly fading 

away and cooler weather is on the horizon. 

Summer vacations are over and most of our 

kids have started school again. Soon the 

leaves will begin changing and fall will ar-

rive, bringing with it majestic views, crisp 

and juicy apples, college (and professional) 

football, and, most important, pumpkin-

flavored drinks, desserts, and other delica-

cies.  

Legal Resources on the Internet 

As you all hopefully know, the Roanoke Law 

Library provides free access to Westlaw Next for anyone and, if you canõt 

make it to the library during our hours of operation (Monday 8 a.m. to 

4:30 p.m. and TuesdayðFriday 8 a.m. to 12 p.m.) I will be glad to e-mail 

materials to you from Westlaw. Contact me at 853-2268 with any ques-

tions. 

Additionally, I have compiled a list of the most used legal websites 

on the Roanoke Law Libraries webpage (http://roanokeva.gov/1141/

Legal-Links). There are quick links to Virginia and Federal executive, legis-

lative, and judicial resources. There is also a link to Cornellõs Legal Infor-

mation Institute (https://www.law.cornell.edu), which has links to legisla-

tive, statutory, and judicial information for all 50 states. In addition, there 

are general legal resources that are used regularly by all legal practition-

ers. 

Gale Research Databases 

The Roanoke Public Library also provides access to the powerful 

Gale Research Databases using your library card. There are thousands of 

publications and millions of scholarly articles on any subject imaginable. 

These databases are fantastic for your kids when researching a tough 

paper, and they are equally powerful for the legal professional. There are 

hundreds of full text legal journals and thousands more that are not full 

text but that are indexed. If you find an article that is not available full 

text, I will be glad to track it down for you through interlibrary loan. Go to 

our webpage (http://roanokeva.gov/1176/Internet-Resources), enter 

your library card number, and click on Gale Research Databases to 

search. All you have to do is enter your library card number. Feel free to 

stop by the Law Library for a demonstration, or give me a call and I will be 

glad to assist you with this or any other research question. 

 

P R E S I D E N T õS C O R N E R  

responders, teaching Rule of Law to middle school students, 

volunteering at the Rescue Mission, serving on a charity board, 

painting faces at Santa at the Station, or even taking a pro bono 

case.  We are fortunate to have so many opportunities to help 

our community.  So if you receive a òcall,ó take it.  Like Jack Bai-

ley, each of us just has to get out of the comfort zone.  

_________________________________________________ 

* The transcript can be found here:  http://

www.thisamericanlife.org/radio-archives/episode/595/transcript  

 

Hugh B. Wellons is a partner at Spilman Thomas & Battle, PLLC . 
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Save the Date! 

Thursday, October 6, 2016 

5:30 p.m. to 7:30 p.m. 

The Shenandoah Club 

 

 

 

 

 

 

 

Join us as we honor 

the Honorable 

Clifford R. Weckstein 

and his service to our Circuit and our 
Commonwealth. 

 
Details and registration can be found at 

www.roanokebar.com/events 

 



 


